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1. Court Holds Assets Transferred to Family Partnership Are Not 
Includible in Decedent’s Gross Estate 

Major References:  Estate of Shurtz v. Commissioner, T.C. Memo. 2010-21 (February 3, 
2010) 
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2. IRS Approves Reformation of QPRT to Give Grantor Additional Term 
Interest in Trust 
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3. Disproportionate Distributions to Shareholders Do Not Create Second 
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This Washington Report summarizes a few of the more important cases and rulings in the 

estate and gift tax areas which were decided or reported by the courts and the Internal Revenue Service 
in February of 2010, and on which we have not previously reported in Bulletins on insurance-related 
estate and gift tax matters. 

 
Cases 

1. Estate of Shurtz v. Commissioner, T.C. Memo. 2010-21 (February 3, 2010) 

In a memorandum decision, the Tax Court ruled that the values of assets 
transferred by the decedent to a family limited partnership 6 years prior to her death are 
not includible in her gross estate for federal estate tax purposes under either Internal 
Revenue Code section 2036(a) and/or 2035(a).  The transfer instead constituted a bona 
fide sale for adequate and full consideration in money or money’s worth.    

Charlene Barge Shurtz (“Decedent”) died testate on January 21, 2002, at the age of 76 in California, 
survived by her husband and her two adult children.  Multiple generations of Decedent’s family owned and 
managed, first directly and then indirectly through family partnerships, timberland in the State of 
Mississippi (the Barge timberland).  

By 1996, when the Doulos L.P. (the partnership at issue) was established, the Shurtzes’ net worth 
was approximately $7 million.  Although Decedent had developed Parkinson’s disease ten years earlier, it 
was “under control” at that time. She was able to maintain her home in California, travel to Mississippi 
every year, and perform missionary work in several African countries.  

By 1993 at least 14 family members held separate undivided interests in the Barge timberland.  The 
family’s attorney advised them to establish a family limited partnership in order to simplify the operation 
and management of the business.  Consequently, on June 25, 1993, C.A. Barge Timberlands, L.P. 
(Timberlands L.P.), was established as the entity to operate the family timber business.  Decedent owned a 
16 percent interest in Timberlands L.P. 

BTM was incorporated to be the general partner of Timberlands L.P. BTM’s sole asset was a 2-
percent general partnership interest in Timberlands L.P. The shareholders of BTM were Decedent and her 
two siblings.  On the date of Decedent’s death, Timberlands L.P.’s principal asset was 45,197 acres of 
Mississippi timberland.  It made required distributions each year of not less than 40 percent of net income 
to enable each partner to pay taxes. 

In part to protect the family assets from judgment creditors, the family attorney recommended that 
each of Decedent and her siblings place their interests in Timberlands L.P. in separate family limited 
partnerships.  Decedent also wanted to give her descendants an interest in the 748.2 acres of timberland 
owned in her own name, and to minimize estate taxes.  Therefore, in 1996, Decedent’s attorney created 
Doulos L.P.  Decedent’s husband, who was the pastor of a church, noted that the purposes of the Doulos 
L.P. were to:  

1. Reduce the estate;  

2. provide asset protection;  

3. provide for heirs;  

4. provide for the Lord’s work. 
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The partnership agreement of the Doulos L.P. partnership agreement contained restrictions on 

transfer to restrict an outsider from acquiring an interest in the partnership.  

Because the 748.2 acres of timberland were owned only by Decedent in order to create a partnership 
(i.e., Doulos L.P.) to hold the property it was necessary for her to transfer an interest in the 748.2 acres to 
another person. Consequently, on December 16, 1996, Decedent transferred a 6.6-percent interest in the 
748.2 acres to her husband. On December 17, 1996, Decedent’s husband contributed his 6.6-percent 
interest in the 748.2 acres to Doulos L.P. for a 1-percent general partnership interest. Also, on December 
17, 1996, Decedent contributed her then-undivided 93.4-percent interest in the 748.2 acres, as well as her 
16-percent limited partnership interest in Timberlands L.P., to Doulos L.P. for a 1-percent general 
partnership interest and a 98-percent limited partnership interest.  

Between 1996 and 2000 Decedent made a total of 26 gifts of .4-percent limited partnership interests 
in Doulos L.P. to her children and to trusts for her grandchildren.  Each of these gifts was valued at $19,700 
or less. At the time Decedent died in 2002, Decedent and her husband each held a 1percent general 
partnership interest in Doulos L.P.  Decedent also held an 87.6-percent limited partnership interest in 
Doulos L.P.; the remaining 10.4 percent was divided among limited partnership interests held by 
Decedent’s children and trusts for her grandchildren.  

Doulos L.P. maintained a capital account for each partner and issued Schedules K-1 (Form 1065), 
Partner’s Share of Income, Credits, Deductions, etc. Doulos L.P. filed Form 1065, U.S. Return of 
Partnership Income, and each year.  

Doulos L.P. did not maintain books of account, as required by the partnership agreement. Instead, 
Decedent’s accountant created his own “work papers like a trial balance” in creating the partnership’s tax 
returns.  

Doulos L.P. was laggard in opening a bank account; it did not establish one until April 11, 1997, 
nearly 4 months after the partnership was established. The Doulos L.P. bank account was initially a 
checking account, but on June 17, 1997, it was changed to a money market account. Inasmuch as only a 
limited number of checks each month could be written from the money market account, Decedent and her 
husband paid some of Doulos L.P.’s disbursements from their personal bank accounts. Doulos L.P. 
reimbursed the Shurtzes for some of these payments. Payments made by Mrs. and Decedent’s husband that 
were not reimbursed were credited to their capital accounts.  

Distributions from Doulos L.P. to its partners were not always proportional. In 1997 Decedent was 
the only partner to receive a distribution; in 1999 only Decedent and her husband received distributions; 
and in 2000 Decedent received a distribution greater than her proportionate share of the partnership’s 
income. However, the partnership made up the missed distributions in subsequent years.  

The Barge family, including Decedent and her husband, participated actively in the management of 
the timber business.  It was Barge family policy that everyone be consulted before any major decision was 
made. After Decedent and her husband established Doulos L.P., they combined the Doulos L.P. annual 
meeting with the annual meeting of Timberlands L.P.  Doulos L.P.’s timberland required active 
management similar to that required by the timberland owned by Timberlands L.P. Specifically, the 
timberland of both partnerships required planting, reforestation, and general maintenance.  

Decedent’s Form 706, United States Estate (and Generation-Skipping Transfer) Tax Return showed 
a gross estate valued at $8,768,059.03.  The assets having the greatest values making up the gross estate 
were:  

1. An 87.6-percent limited partnership interest in Doulos L.P. valued at $6,116,670;  
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2. A 1-percent general partnership interest in Doulos LAP valued at $73,500; 

3. 100 shares of BTM valued at $383,700; and  

4. One-third of the residue of the Estate of Bonnie Barge (Decedent’s mother) valued at 
$1,126,190. 

Decedent’s estate was divided between a “unified credit trust” and a marital bequest.  The estate’s 
tax advisers believed that no estate tax was due.   

On audit, the government contended that the net asset values of the assets contributed to Doulos 
L.P. were includable in the value of Decedent’s gross estate by reason of her retention of the control, use, 
and benefit of the transferred assets within the meaning of sections 2036 and/or 2035(a) of the Code.  
However, in computing the federal estate tax marital deduction, the government contended that the 
(discounted) value of Decedent’s interest in Doulos L.P. should be used to determine the amount of the 
marital deduction.  

The Court determined that neither section 2036 nor section 2035 applied because Decedent and her 
husband had made a bona fide sale for adequate and full consideration when they transferred property to 
Doulos L.P.  That is, the Court determined that they had “a legitimate and significant nontax reason for 
creating the family limited partnership, and . . . received partnership interests proportionate to the value of 
the property transferred.”  The Court also determined that the indicia of an “arm’s length transaction” were 
present. 

The Court was impressed with the Shurtzes’ determination to protect Timberland L.P. from the 
litigious Mississippi environment.  The Court also found that the family had a legitimate concern about 
preserving the family business, and that the family partnerships addressed this concern.  Moreover, the 
establishment of Doulos L.P. facilitated the management of the timberland Decedent and her husband 
contributed to the partnership.  Although reducing Decedent’s  estate tax was “a motivating factor” in 
establishing Doulos L.P., it was not the only factor, and legitimate and significant nontax reasons 
predominated. 

“Full and adequate consideration” was present because the contributors to Doulos L.P. received 
interests in the family limited partnership proportionate to the ownership interest each contributed, and their 
contributions were correctly credited to their capital accounts.  

Because the Court concluded that a bona fide sale for an adequate and full consideration in money 
or money’s worth occurred, it did not address whether Decedent retained an interest or right in the 
transferred property. Further, because the fair market value of Decedent’s partnership interest in Doulos 
L.P., and not the fair market value of the contributed property, was determined to be includable in the fair 
market value of her gross estate, the marital deduction to which the estate is entitled should be computed 
according to the value of the partnership interest that actually passed to Decedent’s husband.  

Estate of Shurtz is one of a long like of cases to consider whether a transfer to a family limited 
partnership constitutes a “bona fide sale” for federal estate and/or gift tax purposes.  

For cases decided adversely to the taxpayer on the basis of this issue, see Estate of Schauerhamer, 
T.C. Memo. 1997-242, Estate of Reichardt, 114 T.C. 144 (2000), Estate of Harper, T.C. Memo. 2002-121, 
Estate of Abraham, T.C. Memo. 2004-39, aff’d 408 F.3d 26 (1st Cir. 2005), Estate of Hillgren, 87 T.C.M. 
1008 (2004), Estate of Thompson, T.C. Memo. 2002-246, aff’d sub nom Turner v. Commissioner, 382 
F.3rd 367 (3rd Cir. 2004), Estate of Strangi v. Commissioner, 115 T.C. 478 (2002), aff’d in part rev’d in 
part sub nom Gulig v. Commissioner, 293 F.3d 279 (5th Cir. 2002), rehearing denied Gulig v. 
Commissioner, 48 Fed. Appx. 108 (2002), on remand at, judgment entered Estate of Strangi v. 
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Commissioner, T.C. Memo. 2003-145, aff’d Strangi v. Commissioner, 417 F.3d 468 (5th Cir. 2005), 
review or rehearing granted 429 F.3d 1154 (5th Cir. 2005), Estate of Bongard, supra, Estate of Bigelow, 
T.C. Memo. 2005-65, aff’d 503 F.3d 955 (9th Cir. 2007), the companion Korby cases, T. C. Memo. 2005-
102 and 103, aff’d. 471 F.3d 848 (8th Cir. 2006), Estate of Rector v. Commissioner, T.C. Memo 2007-367 
and Estate of Jorgensen v. Commissioner, supra. (See our Bulletins Nos. 00-43, 02-71, 02-78, 02-114, 03-
56, 04-30, 04-42, 04-110, 05-74, 05-77, 07-11, 07-107, 08-23 and 09-49.)  But see Estate of Kimbell, 371 
F.3d 257 (5th Cir. .2004), Estate of Schutt, T.C. Memo. 2005-126, Estate of Mirowski v. Commissioner, 
T.C. Memo 2008-74, Estate of Miller v. Commissioner, T.C. Memo 2009-119, Keller v. U.S., __ F. Supp. 
2d. __ (S.D. Tex. August 20, 2009), and Estate of Murphy v. U.S., __ F. Supp. 2d __, (W.D. Ark. Oct. 2, 
2009), discussed in our Bulletins Nos. 07-74, 05-86, 08-49, 09-84, 09-111 and 10-1, which are among the 
taxpayer victories on this issue. 

Private Letter Rulings 

2. PLR 201006012 

In PLR 201006012, the Revenue Service ruled that the reformation of a qualified 
personal residence trust (“QPRT”) in which the remainder beneficiaries were given a 
general power of appointment which they exercised to give the grantor an additional term 
interest in the trust would itself be a gift of a QPRT interest by the remainder 
beneficiaries.   

Typically, a qualified personal residence trust is established when a grantor transfers a residence 
into a trust and retains the right to reside therein for the term of the trust, with the residence passing to the 
grantor’s chosen beneficiaries (usually children) at the end of the trust term.  In PLR 201006012, however, 
the grantor, with the joinder and consent of the remainder beneficiaries (his four children), executed a 
modification of the trust to provide the remainder beneficiaries with a general power to appoint an equal 
share of the corpus of the trust estate to themselves, or by unanimous agreement, to direct the trustee to 
amend and restate the terms of Trust so as to provide a term interest to the grantor, as a gift by the 
remainder beneficiaries.  The IRS approved this reformation as creating a gift by the remainder 
beneficiaries that itself is a qualified interest.  See also PLRs 200814011 and 200816025, discussed in our 
Bulletin No. 08-54.  

Under the facts of the PLR, on Date 1, “Father” deeded his interest in “Residence” to a qualified 
personal residence trust (“QPRT”). QPRT provides that Father would retain a term interest to possess and 
occupy Residence for y years.  QPRT also provides that upon the expiration of the y year period, if Father 
is still living, Father’s retained interest is to expire and QPRT is to continue for the benefit of Father’s 
issue. QPRT is to terminate and be distributed to Father’s issue, in complete liquidation of QPRT on the 
later to occur of Father’s death or expiration of the y year period.  

A pre-nuptial agreement between Father and Spouse grants Father’s spouse, Spouse, the right to 
occupy the residence for a period of z years following Father’s death if Spouse is still married to Father and 
Father is occupying the residence at the time of his death.  The gift that was reported on the Form 709 (Gift 
Tax Return) included the remainder interest to the children as well as Spouse’s occupancy rights following 
Father’s death.  

Father has four children, Child 1, Child 2, Child 3, and Child 4, all of whom are adults and are the 
remainder beneficiaries of QPRT.  

On Date 2, Father, in his capacity as trustee of QPRT, with the joinder and consent of Children 1-4, 
executed a “Modification” to modify QPRT.  The Modification provides that, upon the expiration of the y 
year period, Children 1-4 are each granted the power to appoint an equal share of the corpus of the QPRT 
estate to themselves, or by unanimous agreement, they may direct the trustee to amend and restate the terms 
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of QPRT so as to provide a term interest to Father, as a gift by Father’s children. The power of 
appointment is subject to the right of Spouse’s occupancy rights in the pre-nuptial agreement.  

Children 1-4 intend to amend and restate QPRT to grant a z year term interest to Father to possess 
and occupy Residence on or before Date 3.  

On these facts, the Revenue Service concluded that the proposed Modification of QPRT would 
represent a gift of a “qualified interest” within the meaning of section 2702 of the Revenue Code, so long as 
(i) the Modification is substantially similar to the IRS’s sample QPRT forms (as set forth in Rev. Proc. 
2003-42 - see our Bulletin No. 03-65), the trust operates in a manner consistent with the terms of the trust 
instrument and is a valid trust under applicable local law, and so long as Residence qualifies as a personal 
residence as defined in  applicable Treasury Regulations.  

The Service expressly refused to rule, however, on whether the transfer of Residence to Father, 
pursuant to the modification of QPRT, would result in Residence being included in the gross estate of 
Father under  section 2036 of the Code (regarding retained interests and powers).  

PLR 201006012 illustrates a useful technique for allowing a grantor the rent-free continued use of a 
residence that is placed in a QPRT after the expiration of the original QPRT term. 

3. PLR 201006026 

In (PLR 201006026, the Revenue Service ruled disproportionate distributions from 
an S Corporation to two shareholders didn’t create a second class of stock, and 
accordingly didn’t terminate the corporation’s S election.  As a result, the corporation will 
be treated as an S corporation from the date of its election, provided that the corporation 
and one of the shareholders make corrective distributions and payments so that each 
shareholder has received distributions proportionate to their interests in the corporation.  

Under section 1361 of the Internal Revenue Code, an S corporation may not have more than one class 
of stock.  Applicable Treasury regulations, however, treat an S corporation as having only one class of stock if 
all outstanding shares of stock of the corporation confer identical distribution –i.e., dividend - and liquidation 
rights. The determination of whether distribution and liquidation rights are identical with respect to each share 
of stock is made based on an examination of the S corporation’s charter, articles of incorporation, bylaws, 
applicable state law, and binding agreements relating to such rights. The regulations provide, however, that a 
commercial contractual arrangement (including a split-dollar arrangement - see our Bulletins Nos. 09-80, 04-
136, 97-80, 97-24, 97-2, 94-34, 93-74, 93-40 and 92-127), such as a lease, employment or loan agreement, is 
not a binding agreement relating to distribution and liquidation rights, and thus does not violate the “one-class-
of-stock” requirement. 

Although a corporation is not treated as having more than one class of stock so long as the 
governing provisions provide for identical distribution and liquidation rights, any distributions (including 
actual, constructive, or deemed distributions) that differ in timing or amount are to be given appropriate tax 
effect in accordance with the facts and circumstances.  

In PLR 201006026, “Corporation X” made an election to be treated as an S corporation effective on 
date D1.  A and B were the only shareholders of Corporation X until they sold their all of their stock on D3 
to an unrelated corporation. From Year to D3, Corporation X made disproportionate (to their stock 
ownership) distributions to A and B during the course of operations.  

Corporation X represents that each share in Corporation X has identical rights to liquidation 
proceeds and distributions.  No provision exists in the governing documents, regulations, or by-laws that 
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vary these rights. Corporation X also represents that no other binding agreements exist that vary these 
rights.  

In addition, Corporation X represents that a corrective distribution and a payment by A to B were 
completed on dates D2 and D4, respectively, and that the corrective distribution and payment by A to B 
resulted in distributions proportionate to A and B’s respective interests in Corporation X since its inception 
as an S corporation. Finally, Corporation X represents that it has intended to be an S corporation since its 
election effective D1.  

A and B each represent that they have not received a distribution that was not a nontaxable return of 
capital, to the extent of Corporation X’s accumulated adjustment account or in excess of their stock basis. 
Additionally, Corporation X represents that at all relevant times, Corporation X and its shareholders treated 
Corporation X as an S corporation and filed their tax returns accordingly. Corporation X and its 
shareholders have agreed to make any adjustments that the Commissioner may require, consistent with the 
treatment of Corporation X as an S corporation.  

On these facts, and given the corrective actions to be undertaken by A and Corporation X, the 
Revenue Service concluded that Corporation X’s S corporation election did not terminate as a result of the 
disproportionate distributions, and that Corporation X will be treated as an S corporation beginning on the 
date of its S election and thereafter, provided Corporation X’s S corporation election was valid and was not 
otherwise terminated. This ruling was issued contingent upon Corporation X and A having made corrective 
distributions and payments so that each shareholder has received distributions proportionate to their 
interests in Corporation X retroactive to date D1 and thereafter. Failure to make such corrective 
distributions and payments, the Service cautioned, “will render this ruling void.” 

Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 
Report may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log 
onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and 
select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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